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sary, give a bond. Why can't the plaintiff give a bond also ? 
I have been engaged in litigation where I took an appeal, and 
I was required to give a bond whether I wanted to or not. 



TENDENCIES IN RAILWAY TAXATION. 

HENRY C. ADAMS. 

In searching for the trend of railway taxation, it would be 
an error to assume the existence of a separate and independ- 
ent system of corporate taxes. This assumption has been 
frequently made by writers upon American finance, but in so 
doing they fail to distinguish between the underlying principles 
of a system of taxation, on the one hand, and the machinery for 
administering that system, on the other. So far as methods 
of assessment and collection are concerned, it is true that 
railway corporations are placed in a class by themselves, but 
it is not true, speaking generally, that the theory of public 
contributions applied to them differs from the theory which 
is applied to other classes of property. That system of taxa- 
tion known as the general property tax, is as strong to-day 
as it ever was in the history of our country ; indeed it is 
stronger, if we are to judge from the changes that have taken 
place in the laws of the states during the past twelve years. 

DISTINCTION, IN TAXATION, BETWEEN RAILWAY AND OTHER 

PROPERTY. 

A glance at the laws of railway taxation in the several 
states and territories gives ample support to the claim that 
these laws fail to introduce any new principle into the estab- 
lished system of local taxation. Including the District of 
Columbia, and excluding Alaska from the list, local govern- 
ment in the United States is represented by fifty states and 
territories. Of this number only two, Rhode Island and the 
District of Columbia, make no distinction in the matter of 
taxation between railway property and other property. That 
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is to say, these political divisions fail to provide even special 
methods for the assessment and collection of railway taxes. 



THIRTY-NINE STATES MAKE RAILWAY PROPERTY, PERSONAL 
AND REAL, THE BASIS OF TAXATION. 

There next comes a list of thirty-nine states which make 
the general property of the railways, including both personalty 
and realty, the basis of taxation, but which provide machinery 
for assessment of railway property different from that em- 
ployed in the assessment of general property. The character 
of this administrative machinery is of no importance as bear- 
ing upon the question under consideration. Nor does the fact 
that some of these states make an assignment of railway assess- 
ments to the minor civil divisions through which the railway 
runs, while others distribute the money collected, and still 
others keep this money for state expenditures, bear upon the 
problem in hand. The important fact is that the system of 
local taxation in these thirty-nine states expects railway prop- 
erty to pay for the support of government an amount in pro- 
portion to the value of the property, the same as in the case 
of general property. These thirty-nine states, like the two 
already mentioned, making forty-one in all, are properly in- 
cluded within the jurisdiction of the general property tax. 

WITH THE EXCEPTION OF THREE STATES, RAILWAYS ARE TAXED 
ACCORDING TO VALUE. 

There are six states, Delaware, Massachusetts, Connecti- 
cut, New York, Pennsylvania and Kentucky, which tax rail- 
way property according to its value, but assess the tax to the 
value of stocks and bonds rather than to the value of real and 
personal property. In all cases, with the exception of Con- 
necticut, this tax upon stocks and bonds is supplemented by 
other forms of taxation. It is, however, the ad valorem and 
not the specific tax that gives character to their taxing systems. 
It thus appears that forty-seven out of the fifty states and 
territories aim to tax railways in proportion to their value. 
The remaining states, Maine, Maryland and Minnesota, have 
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adopted a system of specific taxes, making gross earnings the 
measure of the duty of railways to pay for the support of 
government. Two states, Vermont and North Dakota, give 
the railways the choice between paying upon an ad valorem 
or a specific basis, although in the case of North Dakota the 
court has ruled against the gross-earnings tax. The states of 
Ohio and Texas also tax railways upon the basis of gross 
earnings, but make this a supplemental or additional con- 
tribution. Five states adopt the essentially pernicious method 
of supporting their railroad commission by means of a special 
tax on earnings. Other minor differences might be men- 
tioned, but they would not affect the conclusion that, with the 
exception of Maine, Maryland and Minnesota, railways are 
taxed according to the value of their property, and that both 
common law provisions and constitutional rules relative to 
equity and justice in taxation require that they pay a rate 
equal to the rate of other property upon their cash or par 
assessment. 

THE UNIT RULE IS NOT A NEW PRINCIPLE. 

It has sometimes been claimed that the application of the 
unit rule in the valuation of railway property, a rule which 
has received the approval of the courts, amounts to the recog- 
nition of a new principle of taxation. With this opinion I 
cannot agree, at least as far as the original application of that 
rule is concerned. The unit rule is nothing more than the 
application of an old principle that property must be valued ac- 
cording to the use to which it is put. It is but the recognition 
of the fact that the commercial value of railway property de- 
pends upon its continuity from county to county and from 
state to state. It is the logical result of the expansion of com- 
mercial properties beyond the limits of the local taxing jurisdic- 
tion. The unit rule of assessment is in perfect harmony with 
the assumption that value is commercially homogeneous, and 
implies no criticism^ upon the underlying theory of the general 
property tax. It, like the laws of the states passed in review, 
pertains to the application of the general property tax to inter- 
state properties, and does not suggest, at least in any direct 
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manner, that the value of a railway may differ both socially 
and industrially from the value of a factory, or that the value 
crystallized in the property of a railway may itself be subject 
to analysis and classification according to its character or the 
source from which it arises. 

RECOGNITION OF A FRANCHISE VALUE. 

The courts have, however, taken one step which may prove 
to be a point of departure for the development of new prin- 
ciples in the taxation of railway corporations, a step with 
which the later application of the unit rule, as for example the 
Ohio Express cases, are in perfect harmoriy. I refer to their 
recognition of a franchise value. It is not necessary to go 
into the details of these cases nor to discuss the propriety of 
the rule accepted for the measurement of franchise values. 
The significant point is that the courts have taken judicial 
cognizance of a value in excess of what may be termed the 
inventory value or the value of the physical properties. This 
being the case, the question at once arises, what is the source, 
the social character and industrial quality of this excess or 
surplus value? The further question, also, claims considera- 
tion. Should an analysis of this value prove to be in any way 
peculiar, do the principles of equity and justice, which are 
acknowledged to lie at the basis of taxation, require the tax- 
ation of this value in a peculiar manner? To answer these 
questions calls for an analysis of what for convenience may 
be termed the surplus value inherent in the property of a 
prosperous railway, and it is to this analysis that I now in- 
vite your attention. 

SURPLUS VALUE THE PRODUCT OF ORGANIZATION. 

Speaking generally, the value of the intangible, immaterial 
or non-physical element of an industry is the product of 
organization, a productive principle recognized by Adam 
Smith, the importance of which has grown with each step in 
the development of industry. Such an observation, however, 
is of but slight importance, for commercial organization is 
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itself of many sorts and followed by various results. Our 
analysis will be more fruitful if we substitute for so glitter- 
ing a generality an enumeration of some of the more im- 
portant elements to be found in surplus value as it inheres in 
railway properties. 

Speaking generally, the value of the intangible, immaterial 
or non-physical element of an industry is the product of organ- 
ization, a productive principle recognized by Adam Smith, the 
importance of which has grown with each step in the develop- 
ment of industry. Such an observation, however, is in itself 
of but slight importance, for commercial organization is itself 
of many sorts and followed by various results. Our analysis 
will be more fruitful if we substitute for so glittering a gener- 
ality an enumeration of some of the more important elements 
to be found in surplus value as it inheres in railway properties. 

SURPLUS VALUE — THE FORMAL VALUE OF THE FRANCHISE. 

I. This value covers, in the first place, the value of the 
franchise, that is to say, the value of the right to be and to 
act as a corporation. An assertion of a franchise value as a 
distinct form of value, however, is submitted as a concession 
to legal lore rather than because it is believed to be of very 
much importance. It is undoubtedly true that a franchise 
carried with it an independent value when the right to be and 
to act as a corporation was an exclusive privilege. At pres- 
ent, however, general corporation laws have destroyed what- 
ever value pertained to a franchise on account of its exclusive 
character. If there be a surplus value, it must be found in 
the nature of the industry in question, or in the relation which 
that industry bears to the principle of competition, and not 
in the fact that a particular body of men are at liberty to 
exist as a corporation. The surplus values which we are now 
endeavoring to explain is something more than the formal 
value of the franchise. 

SURPLUS VALUE — ^A VALUE IN EXCESS OF INVENTORY VALUE. 

2. Holding in mind the business of transportation by rail, 
this value includes, in the second place, the possession of traffic 
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not exposed to competition, as, for example, local traffic. 
There are, of course, commercial limitations to the value 
accruing to a railway corporation from this source. For ex- 
ample, the rates for non-competitive business are more or 
less influenced by the rates for competitive business. The cur- 
tailment of demand through excessive charges, also, as well 
as all those considerations which find expression in the law 
of monopoly price, act as a commercial restraint in the adjust- 
ment of local railway tariffs. But, notwithstanding all that 
may be said in this vein, it yet remains true that commercial 
considerations offer no guarantee of just and reasonable rates 
when judged by ordinary business standards; and the margin 
of surplus earnings thus rendered possible becomes the basis 
of a surplus value, that is to say, a value in excess of the in- 
ventory value of physical elements. 

SURPLUS VALUE — CREATED BY AMALGAMATIONS AND CONSOLI- 
DATIONS. 

3. The non-physical value of the railway includes, further, 
the value which arises from the possession of traffic held by 
established connections. The fortunes that have been made in 
the railway business during the past fifty years have resulted 
largely from the organization of independent companies into 
great railway systems. The important point for this analysis, 
however, is that the amalgamation of connecting lines, as well 
as the consolidation of competing lines, gives to each mem- 
ber of the operating system thus created a class of traffic which 
it might not otherwise be able to hold, and consequently con- 
fers upon each member of the system a value which it might 
not otherwise possess; and, when it is remembered that the 
rates at which this traffic is moved are not exposed to the 
competition which would exist were it not for the organiza- 
tion of railway properties into systems, it is evident that this 
element of value is likely to be of considerable importance. 
From the point of view of the influence of competition upon 
the earnings of railway corporations, the difference between 
the so-called competitive and non-competitive traffic is less than 
is commonly supposed. Whether traffic be local or through, 
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competition is no guarantee that it will be carried for what it 
costs to render the service. 

SURPLUS VALUE CREATED BY DENSITY OF TRAFFIC. 

4. The intangible value includes, in the fourth place, the 
benefit of economies made possible by the increased density of 
traffic. This statement rests upon what is universally recog- 
nized as the fundamental business principle of railway trans- 
portation. It means that the growth of population and the 
consequent increase of traffic which results from the growth 
forces a value into the treasuries of railway corporations 
with which the superior ability of those by whom railways are 
administered cannot be accredited. Were this business ex- 
posed to the influence of competition, the value in question 
would be dissipated to the public through a reduction in the 
price of service. For many reasons, however, this is not pos- 
sible in the case of the business of transportation, and as a 
consequence the value resulting from economies rendered pos- 
sible by the increase in traffic comes into the possession of the 
corporation rendering the service. 

SURPLUS VALUE — CREATED BY ORGANIZATION AND VITALITY. 

5. Lastly, the intangible value of a railway corporation in- 
cludes a value arising on account of the organization and 
vitality of the industry which renders the service. This 
value is in the nature of an unearned increment to the 
corporation. It may be said that all industries are inter- 
dependent, and that every business depends for its prosperity 
upon the prosperity of those who are its customers. This is 
undoubtedly true, but it is equally true that, unless all indus- 
tries are equally exposed to competition, or upon the same 
basis so far as concerns their ability to avail themselves of the 
advantages of monopoly, some will be able to maintain the 
value that accrues on account of the widespread development 
of industrial technique while others will be forced to give up. 
The significance of this observation in the analysis of surplus 
value becomes evident when it is regarded as an answer to 
the claim that the railways have created the wealth of the 
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world and that their compensation cannot, therefore, be too 
highly appraised. It is a mistaken analysis that overlooks the 
close interdependence of all the agents of industrial prosperity. 

SURPLUS MONOPOLY VALUE A SOCIAL PRODUCT. 

If the above analysis of the origin and nature of surplus 
value, as it appears in the case of a prosperous railway cor- 
poration, be correct, it is evident that this value exists because 
it fails to be diffused to the public through the agency of 
commercial competition. Were competition able to keep the 
price of the service of transportation in the case of each and 
every railway down to the cost of the service rendered, or 
were it good policy for the goveriunent to define a reasonable 
rate as a rate which coincides with the cost of service, includ- 
ing normal profit, no such value as that under consideration 
could exist. The capitalization of railways, and consequently 
the assessment of railway property for the purpose of taxa- 
tion, would tend to be the cost of reproducing the plant, as 
in the case of manufacturing properties, whose balance-sheets 
are continuously exposed to the adjustments of competition. 
This means that the surplus value of a railway corporation is 
monopolistic in its origin in the same sense, though not for 
the same reason, that the capitalization of the rental value of 
real estate is monopolistic. It is a value contributed by the 
public to the corporation because of the imperative character 
of the public demand for transportation. It results from the 
fact that increased density of traffic, due to the increase in 
population and to the development of general commercial ac- 
tivities, provides the railways with an ever-increasing oppor- 
tunity of availing themselves of the productive principle which 
lies in organization. The relative amount of this surplus 
value, which should be credited to railway managers on the 
one hand, for availing themselves of the opportunities of in- 
creased economies, and to the public whose industrial activi- 
ties furnish these ever-broadening opportunities, is not here 
in question. 
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THE PUBLIC A JOINT PROPRIETOR WITH RAILWAY CORPORA- 
TIONS. 

The important fact is this, that a portion of the surplus 
value now enjoyed by railway corporations is a direct contri- 
bution from the public, and that competition is incapable of 
diffusing this value through a reduction of the price of the 
service. It is a socially produced value and the logical appli- 
cation of the principle which lies at the bottom of the institu- 
tion of private property, namely, that he who produces a thing 
should be its proprietor, will lead to the conclusion that the 
public is a joint proprietor with the railway corporations in 
the property which they control. This at least is the question 
which, as it appears to me, the attempt to secure a just system 
of . taxation as between railway property and other property 
will be forced upon the consideration of the courts, and, should 
the courts acknowledge the accuracy of the analysis here sug- 
gested, and extend their definition of property to include a 
quasi-public property as they now acknowledge a quasi-public 
industry, a radical modification of the system of taxation be- 
comes operative. The situation disclosed by this analysis is 
one for which the theory of the general property tax makes 
no provision. That theory assumes value to be homogeneous, 
whereas the foregoing analysis makes it clear that this is not 
the case. The tendency in railway taxation of which this paper 
speaks is not to be found in the statutes, but in the necessities 
of the situation. If my analysis be correct, it follows with- 
out question that the underlying principle of the financial sys- 
tem of the future will be the recognition of a joint proprietor- 
ship between the public and the corporations in all cases where 
surplus value proves to be a permanent feature. This, of 
course, assumes that a socialistic program will not be realized. 

DISCUSSION. 

William W. Baldwin : It is claimed by many to be the 
law that investments in railroads are no longer to be regarded 
as private property for the purposes of profit. 

The merchant, the manufacturer, the banker, the farmer, 



